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Rachel F., Symposium: Education And The Constitution: Shaping Each Other And The 
Next Century: Sorting and Reforming: High-Stakes Testing in Public Schools, 34 
Akron L. Rev. 107, 122-128 (2000). The author opines that the GI Forum decision 
and other recent cases demonstrate that, in a conservative era, federal courts are 
increasingly unwilling to probe the workings of state educational systems. Id. at 130. 
The question remains whether state courts may be more sympathetic to challenges 
to high-stakes testing. State court challenges to the system of financing public 
schools in Kentucky and Texas may encourage similar lawsuits against high-stakes 
testing. Id. at 131. See e.g. Rose v. Council for Better Education, Inc., 790 S.W.2d 
186 (Ky. 1989) holding that education is a fundamental right in Kentucky and 
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government must afford equal educational opportunities to every child within the 
state; Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391 (Tex. 1989) which held 
that the system of state funding of education violates Texas Constitution; Brigham v. 
State, 166 Vt. 246 (1997) which held that children were denied equal educational 
opportunity under Vermont Constitution. 
 
[173] See an article about this lawsuit, "High Stakes Testing - Indiana Judge Asked 
for Injunction so Seniors can Graduate," at 
http://www.wrightslaw.com/advoc/articles/highstakes_tests-2000.htm and 
Education Week (May 31, 2000), Indiana Case Focuses on Special Ed at  
http://www.edweek.org/ew/ewstory.cfm?slug=38staskes.h19 
 
[174] Courts can review academic decisions of public educational institutions under 
the substantive due process standard. Regents v. University of Michigan v. Ewing, 
474 U.S. 214, 222 (1985).  
 
[175] Ewing, 474 U.S. at 225. A plaintiff may challenge high-takes testing on the 
ground of substantive due process due to lack of curricular validity. 
 
[176] One author predicts that the Equal Protection Clause will offer little realistic 
opportunity to challenge high-stakes testing unless it involves disadvantaged 
minority students. In support of this prediction, the author argues that discriminatory 
intent is difficult to prove. Because the interest in obtaining a diploma is not 
recognized as a fundamental right, a facially non-discriminatory competency test can 
survive a minimal amount of judicial scrutiny. McCall, James M., Note And Comment: 
Now Pinch Hitting For Educational Reform: Delaware's Minimum Competency Testing 
And The Diploma Sanction, J.L. & Com. 373, 385 (1999).  
 
[177] Washington v. Davis, 426 U.S. 229 (1976). A plaintiff must prove intentional 
discrimination, grounded upon a discriminatory purpose in the establishment of a 
practice at issue, for which there is no legitimate educational justification, to sustain 
a constitutional claim under the Fourteenth Amendment. 
 
[178] For an in-depth analysis of Rankins v. Louisiana State Bd. of Elementary & 
Secondary Educ. and related cases, see Johnson, Lloyd, E., The Louisiana Graduation 
Exit Exam: Permissible Discrimination, 22 S.U.L. Rev. 184 (1995). 
 
[179] Georgia State Conf. of Branches of NAACP, 775 F.2d at 1417. The test under 
Title VI is whether the challenged practice has sufficiently adverse racial impact, and 
if so, whether the practice is adequately justified. Wards Cove Packing Co. v. Atonio, 
490 U.S. 642, 656-57(1989). 
 
[180] The court found that material on the test did not appear on the students' IEPs 
and programs were not developed with the purpose of passing the test. Therefore, 
the students were awarded an extended period to prepare before taking the test. 
Brookhart, 679 F.2d at 187.  
 
[181] Id. The student was offered other accommodations and alternative testing 
assessment. 
 
[182] Hearing officer found that student was able to demonstrate his language 
abilities without any accommodations or a reader. The student earned all high school 
credits without a reader and passed the reading portion of the Alabama High School 
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Graduation Examination. Thus, the student was not severely deficient in reading 
skills. Instead, the hearing officer opined that the student did not master skills 
necessary to pass the language portion of the exam. If the student exhibited a 
severe reading deficiency in reading and language arts, and his IEP required a reader 
for tests and assessments, would the hearing officer ruled differently? What effect, if 
any, would the IDEA Amendments of 1997 have on the hearing officer's reasoning 
and outcome of this decision?  
 
[183] Hearing officer found that the IEP team recommended that the student be 
given a reading accommodation on the math portion as well as language portion of 
the high school exit exam. The hearing officer ruled invalid the Alabama's 
Department of Education's policy that required in order to receive a reading 
accommodation in a subject, a provision for oral testing in that subject must have 
been made for the student during the period of the student's last two IEPs. This 
policy conflicts with the IDEA and was inconsistent with classroom exams as opposed 
to exit exams. The student was disadvantaged on the exit exam because 30% of the 
exam required reading skills and 70% involved computational skills. 
 
[184] For a comprehensive examination of learning disabilities, see "How School 
Systems Are Failing to Properly Identify, Evaluate, and Provide A Free Appropriate 
Public Education to Children With Learning Disabilities and What We Can Do About It" 
by Torin Togut, Esq. Presented at 4th Annual COPAA Conference (March 8-11, 2001), 
Pages BR3-3 - BR3-30). 
 
[185] Sills, Caryl, K., (1995). Success for Learning Disabled Writers Across the 
Curriculum, College Teaching 43 (2), 66.  
 
[186] Disability Rights Advocate, Do No Harm - High Stakes Testing and Students 
with Learning Disabilities (2001), at pp. 2-4. 
 
[187] Id. at 6. 
 
[188] Id. at 8-10. It is important to distinguish between testing accommodations and 
testing modifications. Testing accommodations change how test material is 
presented or how a student responds to a test. Testing accommodations may change 
the setting, scheduling, or response time. These changes do not substantially change 
the test's level, content, or performance criteria but provide the student with a level 
playing field and an opportunity to demonstrate his or her knowledge. On the other 
hand, testing modifications may substantially change to what a test measures or the 
difficulty of the test. Testing modifications change what the test actually measures.  
 
[189] Id. at 11-12. See also Thirteen Core Principles to Ensure Fair Treatment of All 
Students, Including Those with Learning Disabilities, with Regard to High Stakes 
Assessments, at 15.  
 
[190] See Students with Learning Disabilities and State of Oregon Settle Class Action 
Suit Over High Stakes Assessments in Public Schools, Wrightslaw, 
http://www.wrightslaw.com/law/news/OR_settlement_dyslexia.htm 
 
[191] For an article regarding the district court's opinion in Chapman v. California 
Dept. Ed. see http://www.wrightslaw.com/news/2002/ca.injunction.accoms.htm 
 
[192] See "Class Action Suit Filed Against Alaska's High-Stakes Exit Exam" on 
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Wrightslaw, http://www.wrightslaw.com/news/04/high.stakes.ak.htm; also, "Alaska 
Students with Disabilities Can Graduate with Diploma in 2004 Without Passing Exit 
Exam" on Wrightslaw at 
http://www.wrightslaw.com/news/04/high.stakes.ak.0410.htm 
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